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THE RULE IN WHITBY VS. MITCHELL. 

It occasionally happens that a rule of English law takes its 
name, not from the case in which it was first mooted and decided, 
but from a case in which it was accepted and acted on as a rule of 
law already well established and therefore not requiring discussion 
or 1 explanation. Shelley's Case is a familiar example. The point 
on which that case is always cited as an authority was disposed 
of by the judges in a few words, with the result that ever since 
the decision (1581) text writers and judges have discussed the 
origin and true grounds of the rule recognized by it without com- 
ing to any agreement. 1 The history of the Rule in Whitby v. 
Mitchell is even more singular, for that Rule did not become the 
subject of judicial decision until 1889, although it had been ac- 
cepted and acted on by conveyancers for more than two hundred 
years before. It is, therefore, not to be wondered at that there 
should be a difference of opinion as to its origin. 

In Whitby v. Mitchell* land was in effect limited to A and B 
(husband and wife) successively for life, with remainder to their 
eldest unborn daughter for life, with remainder to the use of her 
children, born during the lifetime of A and B. The limitation to 
the grandchildren was therefore free from objection on the score 
of remoteness under the modern Rule against Perpetuities, but 
it was held to be void under an older and independent rule, the 
existence of which the Court of Appeal considered to be estab- 
lished, not by any specific judicial decision, but by the statements 
of numerous judges and text writers. 

Thus Cotton, L. J., cited a passage in Lord Kenyon's judg- 
ment in Hay v. Barl of Coventry: 3 

"The law is now clearly settled that an estate for life may be limited 
to unborn issue, provided the devisor does not go farther and give 
an estate in succession to the children of such unborn issue." 

He also cited the statement of Lord St. Leonards in Monypenny v. 
Dering:* 

"Then the rule of law forbids the raising of successive estates by 
purchase to unborn children, that is, to an unborn child of an 

'See Challis, Real Property (3d e&) 166, 16711. (the part enclosed in 
square brackets is by the present writer). 
'(1889) 42 Ch. D. 494; (1890) 44 Ch. D. 85. 
"(1789) 3 T. R. 83, 86. 
♦(1852) 2 D. M. & G. 14s, 170- 
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unborn child. With this rule I have never meant to interfere, for 
it is too well settled to be broken in upon." 

Among text writers, Cotton, L. /., cited statements to the like ef- 
fect by Mr. Charles Butler, 5 Mr. Burton, and Mr. Joshua Wil- 
liams. 7 

The only explanation of the origin of the Rule in question 
which is given by any of these judges and writers is that it is de- 
rived from an old doctrine which prohibited the limitation of any 
remainder to take effect on the happening of a possibility on a 
possibility, or a double possibility. This is the explanation given 
by Mr. Butler, Mr. Joshua Williams, and Lord St. Leonards. 8 But 
there are two objections to this theory : in the first place, it is his- 
torically inaccurate, and in the second place, it tends to obscure the 
true nature and scope of the Rule. As an illustration of this latter 
tendency may be cited the description of the Rule contained in a 
text-book of great authority, as 

"the old common law rule against double possibilities which pre- 
vents a limitation of a legal estate in land to the unborn child of 
an unborn child of an existing person." 9 

If this statement of the Rule were accurate, a limitation to 
A, a bachelor, for life, with remainder to his eldest grandson, would 
be bad as to the remainder, for it is to the unborn child of an un- 
born child of an existing person; yet such a remainder is in fact 
perfectly good in its creation, although it will of course fail if A 
has no grandson living at his death. The true essence of the Rule 
is that it prohibits the limitation of land to the unborn descendants 
of a person in succession ; thus land may be limited to A for life, 
with remainder to his eldest unborn son for life, but any limitation 
to any of the issue of that son, as purchasers, is void in its creation. 
Another illustration of the misleading effect of the theory that 
the Rule is derived from the so-called doctrine of double possi- 
bilities is to be found in the belief that the Rule only applies to 
legal contingent remainders. This is indeed a necessary result of 
the theory, for no one suggests that the doctrine of double possi- 
bilities, during its brief career, ever applied to anything except 

"Note to Fearne, Contingent Remainders (ioth ed.) 565. 
"Compendium (7th ed.) § 255. 
'Real Property (15th ed.) 323. 
8 2 Powers (8th ed.) 393. 
"Farwell, Powers (2nd ed.) 286. 
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legal contingent remainders. The Rule was accordingly treated as 
having this limited scope by Mr. Charles Butler and Mr. Joshua 
Williams (both of whom believed in the theory in question), and 
by the Court of Appeal in Whitby v. Mitchell, and the decision in 
that case is stated in most modern text-books as establishing a rule 
which applies only to legal contingent remainders. 10 It has, how- 
ever, been held by the Court of Appeal in a recent case, 11 that the 
Rule applies to equitable contingent remainders, and if the theory 
to be presently explained is correct, the Rule also applies to ex- 
ecutory devises and to executory bequests of terms of years. 

It is singular that Mr. Butler and Mr. Joshua Williams, who 
are chiefly responsible for the theory that the Rule in Whitby v. 
Mitchell is derived from the doctrine of double possibilities, should 
have thought it necessary to have recourse to this theory to ex- 
plain the origin of the Rule, seeing that they had under their eyes 
the true solution of the problem. For Mr. Charles Butler's state- 
ment that the Rule is derived from the doctrine of double possi- 
bilities is contained in one of his notes to Fearne on Contingent 
Remainders, and Mr. Joshua Williams cites as one of the au- 
thorities for the existence of the Rule a passage in Fearne where 
the origin of the Rule is clearly stated. The passage in question 
is as follows: 12 

"Any limitation in future, or by way of remainder, of lands of 
inheritance, which in its nature tends to a perpetuity, even al- 
though there be a preceding vested freehold, so as to take it out 
of the description of an executory devise, is by our courts con- 
sidered as void in its creation; as in the case of a limitation of 
lands in succession, first to a person in esse, and after his decease 
to his unborn children, and afterwards the children of such un- 
born children, this last remainder is absolutely void; and there is 
no carrying the estate to them, but by comprising them in the ex- 
tent of the estate limited to their parents, namely to the unborn 
children of the person in esse; that is, by giving such unborn 
children of the person in esse an estate of inheritance, which is an 
estate tail. 

"Williams, Real Property (nth ed.) 271; Leake, Property in Land 
(2nd ed.) 242, 318; Theobald, Wills (7th ed.) 599. In Jarman, Wills 
(6th ed. by the present writer) 286, the Rule is stated to apply to contin- 
gent remainders, whether legal or equitable, but not to executory devises. 
If, however, the Rule is, as the present writer ventures to contend, identical 
with the old Rule against Perpetuities, it ought to be applied to executory 
devises and to executory bequests of terms of years. Jarman, Wills (6th 
ed.) 281 et seq. The statement referred to is therefore, as the writer 
now thinks, misleading. 

"Re Nash [1910] 1 Ch. 1. 

"Fearne, Contingent Remainders (10th ed.) 502. 
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"And it is upon this principle, that the constant practice of 
limiting an estate tail to the first and other sons in marriage set- 
tlements, is founded; for though a child unborn might take an 
estate for life as well as an estate tail, yet such estate would not 
extend to the issue of such child, and no estate limited to such issue, 
as purchasers would be good. 

"Therefore, where 13 a testator devised lands to a corporation in 
trust to convey the said lands to M for life, and after his decease 
to M's first son for life, and so to the first son of that first son 
for life, etc., and if no issue male of the first son, then to the second 
son of M for life, and so to his first son, etc., with remainders over 
to about fifty others for their lives successively, and their respec- 
tive sons when born, for their lives respectively, and so on without 
giving an estate tail to any of them, or making any disposition of 
the fee ; Lord C. Cowper held this to be a perpetuity ; but that the 
conveyance should be as near the intent as the rules of law would 
admit, viz., by making all the persons in being but tenants for life, 
and limiting estates tail to the sons unborn." 

It will be noticed that there is not a word here to suggest that 
the Rule has anything to do with the doctrine of double possibili- 
ties ; Mr. Fearne had discussed that doctrine in an earlier chapter. 14 
What he here tells us is that the reason why a limitation of land 
to unborn generations in succession is void, is that it tends to a 
perpetuity. The student may perhaps jump to the conclusion that 
by "perpetuity" Mr. Fearne means a limitation which is void for 
remoteness under the modern Rule against Perpetuities. If so, 
he will fall into error, Mr. Fearne wrote in 1776, and at that time 
"perpetuity" still retained its original meaning of a limitation 
which, if it were valid, would make land inalienable for an indefi- 
nite period. Unless the student grasps the distinction between 
"perpetuity" and "remoteness" he will never understand the allu- 
sions to this subject in the older reports and text-books. The dis- 
tinction is pointed out by Mr. Gray in numerous passages in his 
book on the Rule against Perpetuities. 10 That Mr. Fearne himself 

^Humberston v. Humberston (1716) 1 P. Wms. 332. 

"Contingent Remainders (10th ed.) 250. 

15 "The natural, the original, meaning of a perpetuity is 'an inalienable, 
indestructible, interest.' The second, artificial meaning is, 'an interest 
which will not vest till a remote period.' This latter is the meaning which 
is attached to the term when the Rule against Perpetuities is spoken of." 
Rule against Perpetuities (1st ed.) § 140. And in commenting on Pells v. 
Brown, Cro. Jac. 590, decided in 1620, where it was held that an executory 
devise to B had not been barred by a recovery to which he was a stranger, 
Mr. Gray says : "The_ remark of the Court that the objection of perpetuity 
might be avoided by joining B in the recovery, shows that 'perpetuity' was 
not used as meaning a remote interest, but in its original meaning of an in- 
alienable interest." Rule against Perpetuities (1st ed.) § 159, see also 
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sometimes used the word in this sense is clear from his remark 

that 

"'every executory devise, so far as it goes, creates a perpetuity; 

that is, an estate unalienable till the contingency be determined one 

way or another." 18 

But "perpetuity" formerly had also a more special and restricted 
meaning, namely, that of a limitation in the nature of an unbar- 
rable estate tail, and in the passage above cited, in which Mr. 
Fearne explains the nature of the rule which we call the Rule in 
Whitby v. Mitchell, 1 '' it seems probable that he used the word in 
this sense. In the sixteenth and seventeenth centuries the word 
was so generally used in this sense that it might be said to be its 
normal meaning. Thus in Corbet's Case (1600), 18 where a proviso 
(or "clause of perpetuity") restraining a tenant in tail from at- 
tempting to bar the entail was held void, Glanville, /., referred to 
the cases of two Judges (Richell and Thirning) in the reigns of 
Richard II and Henry IV, 

"who intended to have made perpetuities, and upon forfeiture 
of the estate-tail of one of their sons, to have given the remainder 
and entry to another, but such remainders were utterly void, and 
against the law." 

And in Sir Anthony Mildmay's Case, 19 which was similar, the 
judges resolved 

"that all these perpetuities were against the reason and policy of 
the common law; for at common law all inheritances were fee 
simple * * * But the true policy and rule of the common 
law in this point, was in effect overthrown by the Statute De Donis 
Conditionalibus, made anno 13 Ed. 1, which established a general 
perpetuity by Act of Parliament, for all who had or would make 
it, by force whereof all the possessions of England in effect were 
entailed accordingly." 



20 



In 1681 Lord Nottingham denned "perpetuity" in these terms : : 

§§ I57» 163- I" the second edition (published in 1906) §§ 140-1 have been 
rewritten, and some authorities have been incorporated to which the 
present writer drew attention in an article in the Law Quarterly Review 
for January, 1899. 

"Fearne, Contingent Remainders (10th ed.) 430. "These limitations 
[executory devises] make estates unalienable, every executory devise being 
a perpetuity as far as it goes, that is to say, an estate unalienable, though 
all mankind join in the conveyance." Scatterwood v. Edge (1699) 1 Salk. 
229. 

"Supra. 

"(1600) 1 Co. Rep. 88b. 

"(1606) 6 Co. Rep. 40a. 

M Duke of Norfolk's Case 3 Ch. Cas. 1, 31. 
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"A perpetuity is the settlement of an estate or an interest in tail, 
with such remainders expectant upon it, as are in no sort in the 
power of the tenant in tail in possession to dock by any recovery 
or assignment." 

That the word preserved its technical meaning down to the 
time when Mr. Fearne wrote is clear from the definitions in the 
Termes de la Ley (1721) and Jacobs' Law Dictionary (1739) in 
each of which "perpetuity" is defined to be "where an estate is 
so designed to be settled in tail, etc., that it cannot be undone or 
made void." 

It is, therefore, more than probable that when Mr. Fearne ex- 
plained the Rule in Whitby v. Mitchell as based on the doctrine 
which forbids any limitation "which in its nature tends to a per- 
petuity," he meant any limitation in the nature of an unbarrable 
entail. But the matter is put beyond doubt if we examine the his- 
tory of the law of entail. It is stated so clearly by the Real Pro- 
perty Commissioners that no apology is required for quoting their 
remarks : 21 

"At an early period (18 Edw. 1.) an Act, commonly called the 
Statute De donis conditionalibus, created a direct perpetuity, by 
enabling parties to establish a perpetual and unalienable entail; 
and this continued until the ingenuity and good sense of judges, 
without the aid of the legislature, and in opposition to a positive 
Act of Parliament, enabled tenants in tail to unfetter their estates, 
in favour of the free circulation of property. The invention or ap- 
plication of recoveries having enabled persons to defeat the pro- 
visions of the Statute De donis conditionalibus, and the evils at- 
tending on perpetual entails having been experienced, the Judges 
became jealous of allowing any limitation tending to a perpetuity. 
The present laws against perpetuities seem to have originated sub- 
sequently to the allowance of recoveries, in order to provide 
against attempts by covenants, or provisions in settlements, to 
restrain tenants in tail from suffering recoveries, or levying fines. 
Sir Francis Bacon observes, 'There is started up a device called 
perpetuity; which is entail, with a proviso conditional tied to his 
estate not to put away the land from his next heir, and if he do, 
to forfeit his own estate. Which perpetuities, if they should stand, 
would bring in all the former inconveniences subject to entails, 
and far greater.' It is sufficient to say, in the language of Sir 
Francis Bacon, that those perpetuities 'did not stand;' and from 
this period, upon an authority of such weight, we may date the 
first attempt to create perpetuities. Since that period there has 
been a continual struggle between ingenious lawyers on the one 
hand, to lengthen the periods of perpetuity, and Courts of Justice 

''Third Report on the Law of Real Property (1833) p. 29. 
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on the other, to restrain them within proper limits. It will not 
be improper to trace shortly the history of modern perpetuities. 

"The most obvious mode seems to have been that of creating 
in wills direct limitations, within which the inheritance was at- 
tempted to be prevented from vesting in any person, as a devise to 
one for life, and afterwards to every one who should be his heir 
for life; so a devise to I. S. for ninety-nine years, if he should 
so long live, with remainder to the first, second, third, and fourth 
sons of I. S., and the issue male of their bodies, for the like term 
of ninety-nine years, if they should respectively so long live, as 
they should be in seniority of birth. In the first of these cases, 
the Court adjudged an estate in possession to the first devisee for 
life, with remainder to the next heir for life, but no estate to any 
other heir ; and in the second, the devises to I. S., and his first un- 
born child were held good, but every other devise was considered 
void. 

"In these cases the ulterior limitations were considered inopera- 
tive ; but in other cases Courts of Justice have, in aid of the inten- 
tion, supported limitations of a similar nature, not as estates for 
life, but as estates tail to the unborn sons, under a doctrine called 
cy pres. Thus, where there was a devise to trustees in trust to 
convey to A. for life, and after his decease to his first son for 
life, and so to the first son of such first son for life, etc.; and if 
no issue male of the first son, then to the second son of A. for life, 
and to his first son, etc., with many remainders over to persons for 
their lives successively, Lord Cowper held this to be a perpetuity ; 
but that the conveyance was to be made by the trustees as near the 
intent as the rules of law would permit ; that is, by making all the 
persons in being tenants for life, and limiting estates tail to the 
unborn sons. This, it will be observed, was the case of an execu- 
tory trust, in the execution of which the Court of Chancery as- 
sumes considerable latitude of construction, in order to assist the 
intention; but there are instances in which the rule has been 
adopted in the case of legal devises. The doctrine of cy pres, how- 
ever, has not been extended to limitations in a deed. 

"By construing limitations to unborn sons (where there are 
words to authorize it, as in default of issue male, etc.) to be 
estates in tail in such sons, a perpetuity was avoided ; for the first 
tenant in tail in possession might, by means of a common recovery, 
acquire the fee-simple by destroying the estate-tail, and all re- 
mainders expectant on it. 

"Another contrivance was resorted to, for establishing life 
estates to unborn descendants in succession, by the aid of powers 
of revocation. An estate was devised to A. B. during his life, 
with remainder to his first and other sons successively in tail; but 
with a direction to trustees, upon the birth of every son, tenant in 
tail, to revoke the estate tail limited to the son, and to reduce it to 
a tenancy for life, with remainder to his first and other sons suc- 
cessively in tail; and thus by creating a succession of estates for 
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life, by way of substitution for the original estates tail, to create a 
direct perpetuity. This contrivance, however, also failed of effect. 
"Various expedients were thus from time to time resorted to, 
in order to perpetuate the possession of estates in families ; but 
such expedients were invariably disappointed, from the determina- 
tion of the Courts to defeat all contrivances tending to effect an 
object which they considered it so impolitic to allow to be ef- 
fected." 

It will be observed that in the opinion of the Real Property 
Commissioners, the reason why limitations of successive life estates 
to unborn descendants were held to be bad beyond the first genera- 
tion, was that if they had been allowed they would have enabled 
land owners to create "perpetuities," or perpetual settlements of 
land in the nature of unbarrable entails, and if we compare this 
explanation with Mr. Fearne's explanation of the rule which we 
now call the Rule in Whitby v. Mitchell — namely that if land is 
limited to an unborn person for life, with remainder to his chil- 
dren, this last remainder is absolutely void, because it "tends to 
a perpetuity" 22 — it is clear that the cas.e referred to by Mr. Fearne 
is merely a specific example of the general rule, stated by the Real 
Property Commissioners, that the limitation of successive life 
estates in land to unborn descendants tends to create a perpetuity, 
or unbarrable entail, and is void, except as to the first generation. 

The same explanation is given by Lord Northington in Duke 
of Marlborough v. Godolphin. 23 In that case John, Duke of Marl- 
borough, attempted by means of a power of revocation given to 
trustees to make an unborn person tenant for life, with remainder 
to his sons in tail. The Lord Keeper said: 

"It is agreed that the Duke of Marlborough could not have done 
this by limitation of estate; because, though by the rules of law 
an estate may be limited by way of contingent remainder to a 
person not in esse for life, or as an inheritance, yet a remainder to 
the issue of such contingent remainder man as a purchaser, is a 
limitation unheard of in law, nor ever attempted, so far as I have 
been able to discover. 24 Why the law disallowed this kind of 

"Supra. 

=3 (i759) i Eden 404. This is evidently the case referred to by the Real 
Property Commissioners, supra. In reading the judgment and the argu- 
ment of counsel in this case, and in the appeal to the House of Lords 
(3 Br. P. C. 232) the student must beware of falling into the error of sup- 
posing that at that time "perpetuity" was used in the sense of "remote- 
ness." It is strange that Mr. Gray should have made this mistake. Rule 
against Perpetuities § 196. 

: 'The attempt was made by the will which gave rise to the case of 
Chapman v. Brown, which came before the courts six years later. See 
infra. 
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limitations I will not take upon myself to say * * * So far 
however, is plain that the common law * * * admitted no 
perpetuities by way of entails * * * I am of opinion, and do 
declare, that the clause of revocation and re-settlement in the will 
of John, Duke of Marlborough, is tending to a perpetuity, and as 
repugnant to the estate limited, is void and of none effect." 

In other words, Lord Northington considered that the rule for- 
bidding the limitation of successive estates to unborn generations 
was an application of the general principle of the common law, 
which "admitted no perpetuities by way of entails." 

Why, the student will ask, was the true origin of the Rule in 
Whitby v. Mitchell forgotten, so that even such learned lawyers 
as Mr. Charles Butler and Mr. Joshua Williams were ignorant of 
it? The answer is that the old Rule against Perpetuities — that is 
to say, the rule forbidding the creation of unbarrable entails — was 
so firmly established by the middle of the eighteenth century 
that landowners and conveyancers, with rare exceptions, 25 gave up 
all hope of circumventing it; its occupation being gone, it retired, 
so to speak, into private life. But it remained an all-important, 
although silent force, in the law governing family settlements of 
land, because, as Mr. Fearne tells us, 2$ it forms the foundation on 
which the main structure of such settlements is built. Every con- 
veyancer had to bear it in mind as a rule which made it useless 
to attempt to tie up land by limiting it to an unborn person for 
life; such a limitation would of course be good in itself, but as 
it could not be followed by any limitation to the issue of the un- 
born person, it would be quite useless for the purposes of a strict 
settlement. Hence it is easy to see how the old Rule against Per- 
petuities ceased to be stated as a general rule forbidding the 
creation of unbarrable entails, and came to be stated in the form 
of a working rule for conveyancers, forbidding the limitation of 
land to the children of an unborn person, as purchasers, in suc- 
cession to their parent. 

A curious confirmation of the truth of this explanation is to 
be found in Mr. Fearne's book. In the first edition the so-called 
doctrine of double possibilities is referred to as one of the rules 
governing the creation of contingent remainders, but no reference 
is made to the rule forbidding successive limitations to unborn 

K Somerville v. Lethbridge (1795) 6 T. R. 213; and Beard v. Westcott 
(1813) 5 Taunt. 393, (1822) 5 B. & Al. 801, seem to have been the last 
of the attempts made to create unbarrable entails. 

!s In the passage quoted supra at length. 
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generations. The passage above quoted 27 in which this rule (the 
Rule in Whitby v. Mitchell) is stated, appears for the first time 
in the third edition. That is to say, in the first two editions of his 
book Mr. Fearne overlooked the existence of a rule on which, as 
he himself tells us, the modern practice of settling land by way 
of strict entail is founded. It is impossible to imagine more con- 
clusive evidence of the silent operation of the Rule. 

The Rule, in its original or in its truncated form, was recog- 
nized without question for about a century. Thus in Duke of Marl- 
borough v. Godolphin™ Lord Northington referred to it as a well- 
established rule of law. Lord Kenyon's statement of the Rule in 
1759 "as now clearly settled" has been already cited. 29 Lord EHen- 
borough 30 and Lord St. Leonards 31 laid it down, as an undisputed 
rule of law, that successive life estates cannot be limited to suc- 
cessive unborn classes of issue. Mr. Preston, 32 Mr. Charles But- 
ler, 33 and Mr. Burton 34 all treated the Rule as established beyond 
question. 

Mr. W. D. Lewis seems to have been the first writer who had 
the courage to deny the existence of the Rule in Whitby v. Mitchell 
as a rule independent of the modern Rule against Remoteness. 35 
He started with the assumption that there was no definite Rule 
against Perpetuities in English law until the Rule against Remote- 
ness was invented ; and when after "two centuries of doubt and 
argumentation," the latter Rule was finally established by "judicial 
wisdom (unaided by legislative interposition)," Mr. Lewis thought 
that it ought "to be treated as embodying a grand and fundamental 
principle of our jurisprudential code," 30 applying to all future 
interests in property, including those which, by the rules of the 
common law, could be created without any restriction in point of 
time. There is in truth no foundation for this assumption, and how- 
ever grateful we may be to Mr. Lewis for his laborious investiga- 

"Supra. 

"(i759) 1 Eden 404. Extracts from the judgment are given supra. 
M Hay v. Earl of Coventry (1789) 3 T. R. 83, 86, supra. 
'"Seaward v. Willock (1804) 5 East 198, 205. 
31 Cole v. Sewell (1843) 4 Dr. & W. 1, 32. 
"2 Abstracts of Title 114. 
33 Note to Fearne, Contingent Remainders 565. 
34 Compendium (7th ed.) § 782. 

35 Mr. Jarman's treatment of the question is referred to in 15 Law Q. 
R. 80-81. 

39 Lewis, Perpetuities 162, 620. 
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tion of the subject, it is impossible to deny that his conclusion is 
based on a failure to distinguish between "perpetuity" and "re- 
moteness." Whenever he found in an old case or text-book, a 
reference to "perpetuity," he assumed that this meant "remote- 
ness," 37 and as "perpetuity" was seldom, if ever, used in the sense 
of "remoteness" before the end of the eighteenth century, the con- 
fusion which this mistake produced in Mr. Lewis' mind may be 
easily conceived. This mental confusion is responsible for two 
of Mr. Lewis' most cherished delusions, namely, that legal con- 
tingent remainders are subject to the modern Rule against Re- 
moteness, and that the doctrine of cy-pres is an exception to the 
same Rule. 38 

Mr. J. C. Gray's views on the Rule in Whitby v. Mitchell 
deserves more attention than those of Mr. Lewis. Mr. Gray 
has investigated the subject for himself, and no one can deny 
the thoroughness of his researches or the acuteness of his rea- 
soning. Nevertheless there seems to be good ground for contend- 
ing that the conclusion at which he has arrived on this particular 
subject is erroneous. 

Mr. Gray has, it is almost needless to say, fully grasped the 
distinction between "perpetuity" and "remoteness," 39 and he laments 
with good reason the use of the term "Rule against Perpetuities" 
to denote what, as he himself suggests, would have been better 
called the Rule against Remoteness. This makes it all the more 
strange that he should have failed to notice that in the seventeenth 
and eighteenth centuries "perpetuity" was seldom used in any 
other sense than that of an inalienable interest in land, especially 
a limitation or trust in the nature of an unbarrable entail, and 
that the use of the term "Rule against Perpetuities" to denote the 
Rule against Remoteness is quite modern. A striking example 

"See Mr. Lewis' remarks in support of his theory that contingent re- 
mainders are subject to the modern Rule against Remoteness, (involving 
an almost incredible misapprehension of Mr. Fearne's views) and with 
reference to the doctrine of cy-pres. Perpetuities 412, Suppl. 140. See 
also his remarks on "the vague, general and undefined notion of a per- 
petuity" which, according to him, prevailed before the introduction of 
executory limitations made it necessary to formulate the modern Rule 
against Remoteness. Perpetuities 130 et sep. Mr. Lewis was obviously 
quite unaware that "perpetuity" had a definite meaning before it was un- 
fortunately confused with "remoteness." 

"Space does not permit an examination of Mr. Lewis' erroneous notions 
on these two points; the student will find the subject discussed in 15 Law 
Q. R. 7X; 25 id. 385; 18 Juridical Review 143 et seq.; Jarman, Wills (6th 
ed.) 288, 368 and preface ; Challis, Real Property (3rd ed.) 20s et seq., 472 
et seq. As to the point decided in Re Frost see 27 Law Q. R. 168 et seq. 

"Supra. 
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of this oversight on the part of Mr. Gray is to be found in his 
explanation of the decision in Humberston v. Humberston ; 40 

"Lord Cowper, C, said that an attempt to make a perpetuity 
for successive lives was vain ; that is, he based his objection on the 
remoteness of the limitations." 41 

This (speaking with all respect) is inaccurate. No question of 
remoteness arose; the testator attempted to create a "perpetuity," 
or unbarrable entail, by limiting successive estates for life to un- 
born generations; and the Court carried his intention into effect 
as far as was possible by giving estates tail to the first unborn 
sons. 42 It was impossible to carry out his intention further, be- 
cause, as Mr. Fearne explains, land cannot be limited to unborn 
generations in succession, as purchasers. 43 

If we treat the doctrine of cy-pres as what it really is, namely 
an indulgence granted to a testator who attempts to create a 
"perpetuity," or unbarrable entail, it is an intelligible doctrine. 
This is the view taken by Mr. Fearne, the Real Property Commis- 
sioners, and Mr. Joshua Williams. 44 The contrary view (which 
is held by Mr. Lewis and Mr. Gray) seems to be chiefly based 
on the use of the word "perpetuity" in Humberston v. Humber- 
ston™ but the notion that the court used that word in the sense of 
"remoteness" is contrary to all the authorities. 40 No doctrine of 
cy-pres has ever been engrafted on the modern Rule against Re- 
moteness, and to treat the doctrine as an exception to that Rule is 
to convert it into an unintelligible anomaly. 

Mr. Gray remarks: 

"No suggestion of the rule that you cannot limit life estates in 
remainder to successive generations makes its appearance until the 
eighteenth century, long after the Rule against Perpetuities was 
firmly established." 4 ' 

"(1716) 1 P. Wms. 332. 

"Gray, Rule against Perpetuities § 193. 

"See also Mr. Gray's comments on Duke of Marlborough v. Godolphin, 
Rule against Perpetuities §§ 195, 196, where "perpetuity" is used in the 
old-fashioned sense, and not in the sense of remoteness. 

"In the passage quoted supra at length. 

"Real Property (3rd ed.) 228. 

''(1716) 1 P. Wms. 332. 

"See the definition of "perpetuity" in the Termes de la Ley and Jacobs' 
Law Dictionary quoted supra. Humbertson v. Humbertson was decided 
in 1716, the Termes de la Ley was published in 1721. 

"Rule against Perpetuities § 191. By "Rule against Perpetuities" Mr. 
Gray means of course the modern Rule against Remoteness, a term which 
he accepts with reluctance. 
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This statement is not historically accurate. The rule forbidding 
the limitation of successive life estates to unborn generations was 
firmly established before 1600, for in Chudleigh's Case, Popham, 
C. J., referred to a limitation of this kind as an example of "uses 
invented and limited in a new manner not agreeable to the ancient 
common laws of the land," and therefore void ; "such uses," he said, 

"are utterly extirpated and extinguished by this act [the Statute 
of Uses] ; for it appears by the express letter of the act, that it 
was the intent of the Parliament to extirpate and extinguish them, 
and to restore the ancient common law of the land ; and therefore 
if a feoffment be made to the use of A for life, and after to the 
use of every person who should be his heir, one after another, for 
the term of the life of every such heir only; in this case, if this 
limitation should be good, the inheritance would be in nobody ; but 
this limitation is merely void, for the limitation' of a use to have 
a perpetual freehold is not agreeable with the rule of law in estates 
in possession." 48 

"Perpetual freehold" has a strange sound to modern ears, but 
when we recall that "freehold" is often used in the old books in 
the special sense of an estate for life, 49 its meaning becomes clear, 
for a "perpetual freehold" is a succession of estates for life lim- 
ited to the heirs or descendants of a person in perpetuity. As 
Popham himself said, in a later part of his judgment in Chudleigh's 
Case: 60 

"If the said case before put of a perpetual freehold should 
be maintained, that no heir shall have but an estate for life, and 
that the inheritance shall be in nobody, what escheat, or ward, or 
heriot or other profit, will accrue to the King or other lords?" 

So Chief Baron Gilbert: "It is against the rules of common 
law that a perpetual freehold for life only should descend, because 
it creates a perpetuity." 51 

The accuracy of Popham's statement of the law is confirmed 
by Sheppard's Touchstone, where the rule is thus stated : 

"Uses that are against the rules of the common law shall not 
be executed by this statute; [the Statute of Uses] and therefore 
if a feoffment be made to the use of A for life, and after to the 

* 8 i Co. Rep. 120, 138a. 

"Litt. §§ 57, 285, 302. "An estate which, if vested in possession, would 
give the right to the immediate freehold, but which imports no inheritance, 
is styled an estate of mere freehold." Challis, Real Property (3rd ed.) 
99. Hence the expression (which by the way is inaccurate) "descendible 
freehold," as applied to an estate limited to A and his heirs during the 
life of B. Challis, Real Property 3s8n. 

M i Co. Rep. 139a. 

"Gilbert, Uses 77. 
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use of every person that shall be his heir one after another for 
term of his life * * * these uses shall not be executed, be- 
cause these limitations are wholly void." 52 

Attention was called to these passages in an article by the pres- 
ent writer, 53 written partly in order to defend the decision in 
Whitby v. Mitchell against the criticisms of Mr. Vaizey and Mr. 
T. Cyprian Williams, and partly to controvert the erroneous notion 
that legal contingent remainders are subject to the modern Rule 
against Remoteness. In the second edition of his work Mr. Gray 
devotes some sections to the passages above cited from Chudleigh's 
Case, and remarks •?* 

"To make Popham's dictum any authority for the proposition 
that you cannot have an estate in remainder after a life estate 
to an unborn person, 55 we have to suppose that he meant to say 
that the life estate to A was good; that the life estate to A's heir 
was good; and that the other estates were void; it is submitted 
that it is impossible to extract such a meaning from the passage." 

It is quite true that the rule as stated by Popham is not in 
terms identical with the Rule in Whitby v. Mitchell, but the student 
must remember that the passages above quoted from Popham's 
judgment form part of a discussion on the operation of the Statute 
of Uses, and merely lay down the general principle that uses which 
are contrary to the rules of the common law are not executed by 
the Statute. When the specific question arose — What is the oper- 
ation of a series of limitations of life estates to A and his heirs ? — 
the answer was at first supposed to be that all the limitations 
to the heirs were bad. 50 But later when the law with regard to 
the limitations of estates to unborn persons was more clearly settled, 
it was held that the limitation to the first unborn heir was good." 

With regard to the passage in Sheppard's Touchstone above 
cited, Mr. Gray remarks : "This is evidently taken from Popham's 

M Sheppard's Touchstone 506. In his edition of the Touchstone, Mr. 
Preston adds: "being a perpetuity" showing that in his opinion, Popham's 
explanation of the Rule (see supra) was correct. 

S3 i5 Law Q. R. 71. 

"Rule against Perpetuities § 2a8f et seq. 

55 This is not the proposition in support of which Popham was cited 
by the present writer; the proposition is that you cannot give life estates 
to unborn generations in succession; in other words you cannot give life 
estates to the unborn descendants of a living person, as purchasers in suc- 
cession, beyond the first generation. 

"Gilbert, Uses 77. 

"See the law as stated by the Real Property Commissioners, supra, and 
Humberston v. Humberston, supra. 
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dictum, and the same remark is applicable to it as to that dictum." 
If by this Mr. Gray means to suggest that the Touchstone has no 
independent authority, the present writer respectfully dissents ; the 
Touchstone is a work of high authority, standing almost in the 
same rank with Lord Coke's Commentary on Littleton ; and in this 
particular case the author's statement of the law is approved by 
Mr. Preston, who gives as the reason for the invalidity of a limita- 
tion of successive life estates to the heirs of a person that it is 
a "perpetuity." 

By way of additional explanation two passages from Gilbert 
on Uses, published in 1734, may be cited : 58 

"If a man makes a feoffment in fee to the use of A his son for 
life, and afterwards to the use of every person that shall be his 
heirs [sic], for life only, 'tis not good to the heir; for it is against 
the rules of common law that a perpetual freehold for life only 
should descend, because it creates a perpetuity." 

This must be read by the light of the Chief Baron's own defini- 
tion of a perpetuity, which is as follows : 59 

"A perpetuity is the settlement of an interest descendable from heir 
to heir, so that it shall not be in the power of him in whom it 
is vested to dispose of it, or turn it out of the channel." 

These authorities clearly establish the accuracy of the Real 
Property Commissioners' statement that the attempts which were 
made to create "perpetuities," or perpetual settlements of land, by 
limiting successive life estates to unborn descendants, were held 
to be void before the modern Rule against Remoteness was estab- 
lished. 60 Both in Chudleigh's Case and in the Touchstone the 
doctrine that successive life estates cannot be limited by way of 
use to the heirs of a person is stated in language which shows that 
it was then well established. Now Chudleigh's Case was decided 
between 1589 and 1595, and the Touchstone was written between 

''Gilbert, Uses 77. 

"Ibid. 119. 

6 °After tracing the history of these attempts in the passages above cited 
the Commissioners continue as follows: "The ingenuity, however, of later 
times at length invented a system which enabled the possessors of property 
to tie it up for a more considerable period than the law had hitherto al- 
lowed; and this was accomplished by constructing out of the Statutes of 
Uses and Wills in connection with the doctrine of trusts, that species of 
estates already alluded to, called (according to the mode of their creation) 
Springing or Shifting Uses, Executory Devises, or Executory Trusts. It 
is with reference to these estates that the modern doctrine, limiting the 
extent of perpetuities, has arisen ; and it is owing to this circumstance that 
it has been so little discussed with reference to estates and interests arising 
by other means." 
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1600 and 1620, and the Rule against Remoteness was not estab- 
lished, in even the vaguest and most indefinite shape, until the 
decision in the Duke of Norfolk's Case, in 1681. 61 It is therefore 
difficult to understand Mr. Gray's contention that 

"no suggestion of the rule that you cannot limit life estates in 
remainder to successive generations makes its appearance until the 
eighteenth century, long after the Rule against Perpetuities [that 
is, the modern Rule against Remoteness] was firmly established." 02 

It is equally difficult to understand Mr. Gray's refusal to admit 
that the period allowed by the modern Rule against Remoteness 
is borrowed from the old rule forbidding the limitation of life 
estates to successive generations. As Mr. Fearne points out 63 
the practical effect of the old Rule is seen in the structure of an 
ordinary family settlement, by which land is limited to A for life 
with remainder to his eldest unborn son in tail; this is the most 
effectual method of tying up land which the old rule permits; 
and the result is that the land is made absolutely inalienable during 
A's lifetime and the infancy of his eldest son; in other words, 
during a life in being and twenty-one years afterwards. It is 
clear that it was by analogy to this period that the modern Rule 
against Remoteness was framed. This conclusion is supported by 
the authorities cited by Mr. Gray himself. 04 

In support of his contention that the rule forbidding the limita- 
tion of life estates to unborn generations in succession is of com- 
paratively modern origin, Mr. Gray places much reliance on the 
case of Manning v. Andrewes.** To understand this case it is neces- 
sary to go back to an obscure period — the period before the Statute 
of Uses. It will be remembered that in stating the general principle 
that uses which are against the rules of the common law are not 
executed by the Statute of Uses, Popham, C. J., said that one of the 
objects of the statute was "utterly to extirpate and extinguish" uses 
of this nature, being "uses invented and limited in a new manner 
not agreeable to the ancient common laws of the land," and "that the 

"3 Ch. Cas. 1. 

62 Rule against Perpetuities § 191. 

"Supra. 

"Rule against Perpetuities § 195 et seq. Mr. Gray's interpretation of 
these authorities is based on the assumption that in the eighteenth century 
"perpetuity" had entirely lost its original sense and had acquired the sense 
of "remoteness." If the student carefully examines Mr. Fearne's treatment 
of the subject, he will find that there is no foundation for this assumption. 

65 (1576) 1 Leon. 256. 
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intention of the legislation was to restore the ancient common law 
of the land." 66 This implies that before the Statute "the ancient 
common law of the land" had been circumvented by uses in favour 
of successive unborn generations which were recognized and given 
effect to by the Court of Chancery. The question is, however, put 
beyond doubt by the case of Manning v. Andrewes," 7 usually cited 
on the question of the effect produced by the Statute of Uses on 
the estate of feoffees to uses. 68 Land was in 1509 conveyed by 
feoffment to the uses of R. H.'s will ; he devised it to various per- 
sons, including his son W., for life, and then to the next heir of 
the body of W. and J. his wife for life, and after his decease to 
the use of the next heir of the same heir, and for default of such 
issue to the use of the heirs of the body of W. and J. for the life 
or lives of every such heir or heirs, with limitations over: W. 
and J. had a son T. and he had issue F. and P. After the death of 
W. and the passing of the Statute of Uses, F. levied a fine. It 
was assumed by the judges that the uses were good, and that they 
were executed by the Statute. According to Wray, C. J., T. and 
F. took successive estates for life, but P. did not take an estate 
for life by purchase, because the land was not devised to him 
by special words. "Estates for life" said the C. J. "cannot be 
limited by generall words from heir to heir, but by speciall words 
they may." It is clear from this that there was no rule in Chan- 
cery, forbidding the limitation of successive life estates to un- 
born generations; and it is also clear that in 1576 the courts had 
not yet formulated the principle referred to by Popham, C. J., and 
the author of the Touchstone, that uses which are against the 
rules of the common law are not executed by the Statute of Uses. 09 
Mr. Gray treats Manning v. Andrewes as proving that there 
was at common law no rule forbidding the limitation of land in 
remainder to the children of an unborn child after an estate for 
life given to that unborn child. It may safely be said that there 

"Chudleigh's Case (1589) 1 Co. Rep. 120, 13811, supra. 

"(1576) 1 Leon. 256. The case is also interesting on account of the 
effect given by Jeffrey, J., to the limitations for life to the successive heirs 
of the body of W : "Here is in effect an estate tayle, for the estates limited 
are directed to goe in course of an estate tail * * * and the speciall 
words shall not make another estate to passe but that which the law wills." 
This is much the same as the doctrine of cy-pres. 

"Fearne, Contingent Remainders (10th ed.) 300. 

""This case is very important. It appears clearly that the doctrine of 
scintilla juris was not then received as law; and, indeed, that no fixed or 
settled notions were formed respecting the operation of the statute on 
contingent uses;" Sugden, Powers (6th ed.) 17. 
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was no express rule to that effect, but there is nothing to show 
that such a remainder would have been allowed by the common 
law judges. After some hesitation, the present writer has come 
to the conclusion that the common law did not allow "double con- 
tingent remainders," and that the decision in Re Frost 70 may be 
supported on this ground, although not on the grounds given in 
the judgment, which teems with error. 71 It is also to be remem- 
bered that at common law contingent remainders were destructible, 
and that every contingent remainder failed unless it vested at or 
before the determination of the particular estate. So that even if 
such a remainder as that imagined by Mr. Gray had been valid 
in its creation, its continued duration would have been highly prob- 
lematical. As a matter of fact, so far as the present writer is 
aware, no conveyancer before Chapman v. Brown,'' 2 had the courage 
to limit a legal contingent remainder of this nature. 73 It was not 
until after the Statute of Uses, and the introduction of executory 
devises and bequests, and trusts, that attempts were made to create 
unbarrable entails by executory limitations to unborn generations 
in succession, with the result that these limitations were declared 
void, as perpetuities or unbarrable entails. 7 * 

Another reason given by Mr. Gray for denying the existence 
of the rule prohibiting the limitation of life estates to successive 
generations is that it can only be explained as a survival or de- 
scendant of the old notion that you cannot have a possibility on a 
possibility; the rule is, he says, "a non-existent rule based on an 
exploded theory." 75 

Mr. Gray is quite justified in reprobating the doctrine of double 
possibilities as laid down by Popham and Lord Coke, for it never 
had any real existence; it perished almost as soon as it drew 
breath. 76 But although a contingent remainder following a vested 
estate cannot be invalid merely for the reason that the contingency 
on which it depends involves two or more possibilities, yet there is, 
as has been already pointed out, good ground for believing that the 
common law judges would have refused to allow the limitations of 

'"(1889) 43 Ch. D. 246. 

"See Jarman, Wills (6th ed. by the present writer) 372; Challis, Real 
Property (3rd ed. by the writer) 20on. ; 27 Law Q. R. 168. 

"(1765) 3 Burr. 1626, 3 Br. P. C. 269. 

"See Gray, Rule against Perpetuities § I4id. Lord Northington in 1759 
had never heard of such a limitation, see supra. 

"See supra. 

"Rule against Perpetuities §§ 287, 290. 

"The history of the doctrine is given in an article by the present writer 
in 23 Law Q. R. 385, 393; 27 Law Q. R. 168 et seq. 
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two or more successive contingent remainders. This is what the 
conveyancers and judges who were concerned in the case of Chap- 
man v. Brown meant by saying that a limitation of this nature 
is void on the ground that it is a "contingent remainder on a 
contingent remainder" or "a contingency on a contingency" or "a 
possibility on a possibility." 77 It follows that a legal remainder 
to the children of an unborn person, following a life estate given 
to that unborn person, is void on two separate grounds; first, 
because it tends to a "perpetuity" or unbarrable entail, and 
secondly, because it is a contingent remainder on a contingent re- 
mainder. But the two rules are not identical or co-terminous. 
The ultimate limitation in Re Frost,™ for example, was not bad 
by reason of its tending to a "perpetuity" or unbarrable entail, for 
the objects of it were not necessarily the issue of the person to 
whom the preceding contingent remainder was limited; if it was 
bad at all, it was bad because it was a contingent remainder on a 
contingent remainder. On the other hand a limitation or trust 
may be bad by reason of its tending to a "perpetuity," or un- 
barrable entail, although it does not fall within the rule prohibit- 
ing successive contingent remainders. Thus the limitations which 
were held void in Humberston v. Humberston™ Somerville. v. 
Lethbridge 60 and Beard v. Westcott 81 were not contingent re- 
mainders ; they failed because in each case there was an attempt to 
create a "perpetuity," or unbarrable entail. 82 

Mr. Charles Butler seems to be responsible for the confusion 
between Popham's doctrine of double possibilities, 83 and the rule 
against double contingent remainders. The present writer has 
been unable to discover any earlier trace of this confusion. No 
suggestion of it is to be found in Lord Northington's judgment in 
Duke of Marlborough v. Godolphin Si or in Lord Kenyon's judg- 
ment in Long v. Blackatt, 6 * or in Mr. Fearne's work. 

"All these expressions were used to describe the limitation in question 
in that case; see 25 Law Q. R. 394, 395; 27 Law Q. R 169. 

"(1889) 43 Ch. D. 246. 

"(1716) 1 P. Wms. 332- 

M (i79S) 6T.R. 213. 

"(1822) s'B. & Al. 801. 

•*The trusts in Humberston v. Humberston were saved from total failure 
by the doctrine of cy-pres; see supra. 

"It is convenient to call it Popham's doctrine because he seems to have 
suggested it, but so far as contingent remainders are concerned, the doc- 
trine was first clearly laid down in Cholmley's Case (1597) 2 Co. Rep. 51b; 
see 25 Law Q. R 394. 

"(I7S9) 1 Eden 404. 

M (i797) 7 T. R- 100. 



218 COLUMBIA LAW REVIEW . 

If the rule forbidding the limitation of life estates to suc- 
cessive generations were really derived from Popham's doctrine 
of double possibilities, it would not necessarily apply to equitable 
or executory limitations, for Popham's doctrine, so long as it ex- 
isted, was purely a common law doctrine, and there is no trace of 
its ever having been considered as applying to anything but legal 
contingent remainders. But the rule forbidding the limitation of 
life estates to successive generations applies to all estates and 
interests in land, whether legal or equitable, and whether created 
by way of contingent remainder or by executory limitation or by 
trust. As Sir Francis North, Lord Keeper, said in Duke of Nor- 
folk v. Howard:™ 

"A perpetuity is a thing odious in law, and destructive to the com- 
monwealth ; it would put a stop to commerce, and prevent the cir- 
culation of the riches of the kingdom ; and therefore is not to be 
countenanced in equity. If in equity you should come nearer to 
a perpetuity than the rules of the common law would admit, all 
men, being desirous to continue their estates in their families, 
would settle their estates by way of trust; which might indeed 
make well for the jurisdiction of the Court, but would be destruc- 
tive to the commonwealth." 87 

So Lord Northington, in Duke of Marlborough v. Godolphin. m 

"This Court [Chancery] has no discretion to say how far per- 
petuities are to extend, and where they are to stop; the duty of 
this court is to give trusts the same extent as legal limitations, and 
to make the system of law and equity uniform." 

Fortunately the question is set at rest so far as English law is 
concerned by the decision of the Court of Appeal in Re Nash." 
In that case the limitations were equitable, and the question arose 
whether the Rule in Whitby v. Mitchell applied to them. It was 
argued that the so-called doctrine of double possibilities was purely 
a common law rule and therefore did not apply to equitable limi- 
tations, but the Court of Appeal rejected the notion that the Rule 
in Whitby v. Mitchell depends on the doctrine of double possi- 
bilities : 

"We are of opinion that the rule against limiting land to an un- 
born child for life with remainder to his unborn child applies to 

"(1683) 1 Vern. 163. 

"With this should be compared the definition of a perpetuity given by 
Lord Nottingham in the same case, 3 Ch. Cas. 31, cited in an early part of 
this article. 

88 (i7S9) 1 Eden 404, 418. It was in this case that Lord Northington 
stated the rule prohibiting the limitation of successive estates to unborn 
generations and explained that the rule took its origin _ in the doctrine 
forbidding the creation of perpetuities, or unbarrable entails. 

"[1910] 1 Ch. 1. 
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equitable as well as to legal estates. We think that the rule should 
be so expressed, and that the phase 'possibility upon a possibility' 
should not be used. It was due to Lord Coke's love of scholastic 
logic; it never was a general rule * * * although it was, no 
doubt, given by Lord Coke as a reason for the real and intelligible 
rule that estates cannot be limited to an unborn child for life with 
remainder to his unborn child. But the rule is well-established, 
whatever its reason may have been, and the fact that Lord Coke 
gave a reason for it three centuries ago which now seems fantastic 
or unintelligible to us cannot affect the validity of the rule itself." 80 

It is satisfactory to think that the Rule in Whitby v. Mitchell is 
now relieved from the stigma of being descended from the doc- 
trine of double possibilities, and that we are free to adopt the ex- 
planation of its origin given by Mr. Fearne and the Real Property 
Commissioners. 

Charles Sweet. 
London. 

"This is not quite fair to Lord Coke. The doctrine that an estate can- 
not depend on a double possibility is no doubt discussed in Coke's Reports, 
and laid down as a rule of law in his Institutes (Coke, Litt 25b, 378n.) 
but there is nothing to show that he invented -it, or that he gave it as a 
reason for 'the rule forbidding the limitation of remainders to unborn 
generations in succession. That blunder seems to have been made by 
Mr. Charles Butler, see supra. 



